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1. As required under Rule 9.7.8B of the Parliament’s Standing Orders, this revised Financial
Memorandum is published to accompany the Legal Profession and Legal Aid (Scotland) Bill as 
amended at Stage 2.

LEGAL PROFESSION PROVISIONS

Introduction

2. The costs associated with the legal profession provisions in this Bill relate to the 
establishment and running costs of the Scottish Legal Complaints Commission.  As with current 
arrangements for handling complaints against lawyers, the costs will largely fall on practising 
members of the legal profession.  However under the new arrangements, funding for the 
Commission’s running costs will be collected through two levies.  The first type of levy will be a 
general levy on each practising legal practitioner and the second will be a specific levy on 
practitioners who generate a chargeable complaint (that is, a services complaint made to the 
Commission which has not been resolved at source to the satisfaction of the client and which the 
Commission has resolved either by mediation; or by informal settlement; or by formally 
determining that a complaint is upheld). 

3. The balance between the levies will be a matter for the Commission itself, though the 
Commission will be required to consult the profession each January on its draft workplan and 
budget for the following year.  For purely illustrative purposes, if 50% of the estimated full-year 
running costs for the Commission of £2.4m were met from the annual general levy from 10,000 
practising legal practitioners, and 50% from the specific levy relating to an estimated 4,000 
chargeable complaints handled by the Commission, the level of the annual general levy would be 
£120 and that of the specific levy would be on average £300.  Given that the Commission has the 
power to vary the amount of the specific levy, only an average amount can be estimated for the 
purposes of this illustration.  The legal professional bodies will continue to deal with complaints 
about the conduct of their members, but will realise significant cost savings from the transfer of 
responsibility for service complaints to the Commission (which represent about 70% of their 
current workload).  The Scottish Executive will provide start-up funding for the establishment of 
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the Scottish Legal Complaints Commission but will not contribute to its annual running costs in 
normal circumstances.  It is anticipated that the Commission will become fully established in the 
spring of 2008.

4. The start-up costs set out below cover costs in relation to the process of appointing the 
members of the Board of the Commission, of recruiting staff and of setting up the Commission’s 
office.  These start-up costs which should be non-recurring are estimated at around £450,000.

5. The running costs of the Commission will relate to the ongoing operation of the 
Commission.  It is estimated that these costs will be in the region of £2.2m for financial year 
2008-09 and £2.4m per annum from financial year 2009-10 onwards.

6. These figures are estimates since the details of the structure and working arrangements of 
the Commission will for the most part be for the Commission itself to decide.  Decisions on 
certain matters, such as the location the Commissioner’s office will however be subject to the 
approval of Scottish Ministers.  These estimated cost figures are based on a number of 
assumptions about how the Commission might be structured and examples of other bodies that 
fulfil similar roles.  The largest cost elements (staff salaries and accommodation) will be subject 
to fluctuation depending on the workload of the Commission and the outcome of the location 
review.  The current estimated workload of up to 4,000 complaints per annum could fluctuate by  
25% in either direction and thereby have a direct effect on staffing requirements.  Current 
assumptions about accommodation allow for a rental tariff towards the maximum of the range 
and so this cost would reduce should a cheaper location eventually be selected.  

7. The miscellaneous provisions in sections 39 to 43A of the Bill will be largely cost neutral 
and in particular there would be no cost to the public purse from sections 40 to 43A.  However, 
section 39 allows for an increase in the non-lawyer membership of the Scottish Solicitors 
Discipline Tribunal from a maximum of 8 members to a new maximum of 14.  The Scottish 
Executive funds the travel and subsistence expenses of non-lawyer members and there is 
therefore a possibility of a modest increase in expenditure associated with this provision.  The 
funding of solicitor members is a matter for the Law Society of Scotland.

Costs on the Scottish Executive

Start-up costs

8. The Scottish Executive will provide funding in respect of the start-up costs for the 
Commission as estimated below. It will be for the legal profession to fund the ongoing costs of 
the Commission. The running costs of a number of comparative bodies have been considered in 
providing the estimates below.

Recruitment

9. Costs will be incurred in recruiting members of the Commission, such as the cost of 
advertising in the national press, of holding interviews and of contracting an independent 
assessor.  It is estimated that total costs will be around £33,000 comprising press advertising at 
£32,000 and the costs of fees and travel and subsistence for the independent assessor.
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10. This level of recruitment activity will reduce once the Commission is in place as the 
appointments to the Board are for a period of 5 years with possible re-appointment for a further 
term thereafter.

11. Recruitment costs for the staff of the Commission will largely depend on decisions about 
what staff posts will be needed and the nature and level of skills and experience required for each 
post.  Posts will then need to be advertised and filled.  It will be for the Commission to decide on 
the number and composition of staff and their terms and conditions of service, subject to the 
approval of the Scottish Ministers.  This memorandum cannot therefore predict the staffing 
requirements of the Commission entirely, but certain assumptions have been made for budgeting 
purposes.  

12. A number of comparative models from the UK were considered.  These included the 
Financial Ombudsman Service, the Office of the Scottish Legal Services Ombudsman, the Risk 
Management Authority, the Law Society of Scotland, the Law Society of England and Wales 
and the Scottish Criminal Case Review Commission.  For the purposes of this memorandum and 
based on the aforementioned models, we have assumed that the Commission will have 50 to 60 
staff including the Chief Executive but excluding Board members.

13. On this basis, the total cost of staff recruitment is estimated at £38,000.  This figure 
would include press advertising at £32,000; independent assessor costs of £3,500; and travel and 
subsistence of £2,500.

14. This level of recruitment activity should not be required every year since it is not 
anticipated that there will be a high turnover of staff.  Therefore only a small proportion of this 
cost needs to be retained as ongoing.

Training

15. Given that we anticipate that an initial intensive training period will be required for staff 
engaged in casework, a cost of £40,000 has been assumed for staff training as part of the start-up 
costs.

Accommodation

16. For the purposes of this memorandum, it is assumed that the Commission will have one 
office and that it will be rented.  The cost of that office will of course depend on the location and 
size of the actual premises chosen.  The location of the Commission will be the subject of a 
Scottish Executive location review which will take account of the need for the Commission to be 
accessible to the public.  Having considered the experience of other comparable bodies we have 
assessed the Commission’s accommodation requirements to be in the order of 6,500 square foot 
of premises at £40 per square foot (rent of £25 per square foot, rates of £10 per square foot and 
£5 per square foot for other running costs such as security, insurance and cleaning.) This gives a 
total of £260,000 per annum. The start-up element of this cost would be for the first three 
months’ rent which equates to £65,000.  It will probably be necessary for expert property and
legal services to be bought in to assist in identifying and securing suitable premises and it may 
also be necessary for some remedial works to be done to make the chosen property suitable. For 
the purposes of this memorandum we have estimated such costs to be in the order of £75,000.
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Equipment

17. The Commission’s office will require furniture, IT equipment and telephones.  A 
substantial cost is likely to be incurred in the first year, although an annual budget will be 
required to cover the costs of ongoing maintenance.  Based on the experience of the Scottish 
Executive, the one-off cost of purchasing the necessary equipment (including the design and 
installation of a suitable IT system) would be in the region of £170,000.   

Promotion and awareness-raising

18. Given the need to publicise the functions of the newly-established Commission and to 
clarify the re-defined roles of the professional bodies for the public and the profession, it is 
expected that a publicity campaign and guidance publications will be required.  We have 
assumed a start-up budget of £30,000 for this purpose.

Total costs expected to fall on the Scottish Executive

19. The table below summarises the estimated costs associated with the Commission based 
on the figures given in the paragraphs above.

Scottish Legal Complaints Commission start-up costs (2008-09)
£

Staff costs 
Recruitment of the Board 33,000
Recruitment of staff 38,000
Training 40,000
Sub-total 111,000

Office costs
Accommodation 65,000
Acquisition and conversion 75,000
Equipment 170,000
Sub-total 310,000

Functional costs
Promotion and awareness-raising 30,000
Sub-total 30,000
Total 451,000

20. As stated above, these figures are an example of how the Commission’s budget might 
look.  The content and structure of the budget will depend on decisions made by the 
Commission, Scottish Ministers and the legal professional bodies.  These estimates are intended 
to demonstrate why the Executive considers a start-up budget in the order of £450,000 to be 
appropriate, rather than to prescribe exactly how such a budget should be spent.

Costs on local authorities

21. It is not anticipated that the provisions will impose any costs on local authorities.
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Costs on the legal profession

22. As previously mentioned, it is anticipated that the ongoing operating costs for the 
Commission will largely fall to be met by the legal profession.  In its first year of operation, 
certain running costs will be met by the Scottish Executive as start-up costs and therefore 
running costs will not be fully met by the profession until financial year 2009-10 as set out in the 
table at paragraph 35.

Recruitment

23. As stated above, the start-up recruitment costs will be met by the Scottish Executive. 
Given that the board of the Commission will serve terms of 5 years, no provision is made for 
recruitment costs in the immediate subsequent years.  Similarly, we do not anticipate that there 
will be high turnover in staff, so again no provision is made for recruitment in immediate 
subsequent years.

Salary costs 

24. It is anticipated that the Commission will not be fully established until the first quarter of 
the financial year 2008-09, but that a shadow Board is likely to be appointed in the final quarter 
of the financial year 2007-08.  

25. There will be eight members of the Board and it is anticipated that they will be salaried 
part-time employees.  On the basis of a maximum time commitment of 2 days a week, it is 
estimated that the total salary costs of the Board would be in the region of £200,000 per annum.  
Including 15% on-costs for National Insurance and pension contributions, the total cost for the 
Board would be £230,000 per annum.

26. For the purposes of this Memorandum and based on the above models, we have assumed 
that the Commission will have between 50 to 60 staff including the Chief Executive but 
excluding Board members.  On that basis and making salary assumptions based on the Scottish 
Executive’s pay and grading structure, it is estimated that salary costs would amount to £1.7m 
(including pensions and National Insurance contributions).  This costing has been conducted on 
the assumption that all staff will be full-time.

Training

27. The initial training will be funded by the Executive as part of the start-up costs and it is 
anticipated that any further training costs to be incurred for financial year 2008-09 will be 
limited to £10,000.  An annual cost of £45,000 has been assumed for staff training for 
subsequent years.

Travel and subsistence

28. Travel and subsistence for Board members is estimated at £20,000 per annum and at 
£10,000 for staff.
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Accommodation costs

29. As mentioned in paragraph 16 above, the estimated cost of accommodation is estimated 
at £260,000 per annum.  The first three months’ accommodation expenses will be financed by 
the Executive as part of the set-up costs and this cost is estimated at £65,000 and therefore the 
cost to the profession in 2008-09 will be limited to £195,000.

Cost of office equipment

30. In the event that the furniture is purchased outright at the inception of the Commission, 
then the ongoing cost will be for repairs and maintenance only and this is estimated at £5,000 per 
annum from 2009-10 onwards.

31. For IT and telecom equipment it is anticipated that ongoing maintenance and support 
costs will approximate £9,000 per annum.

32. Ongoing running costs for the office such as utility bills, cleaning, hospitality, and 
postage are estimated at around £80,000 based on comparable bodies.

Consultancies

33. It is anticipated that the Commission will need to obtain independent advice from time to 
time on issues of legal practice and a provision of £20,000 per annum is made for this purpose.  
It is possible that the Commission will also need its own in-house legal team.

Promotion and awareness-raising

34. The initial publicity for the new Commission will be funded by the Executive as part of 
the start-up costs.  In subsequent years, a budget of around £20,000 is estimated to be required 
for the Commission’s functions in relation to disseminating best practice on complaints handling 
etc by the publication of leaflets and information packs.

Total costs to fall to the legal profession

35. The table below summarises the estimated costs associated with the Commission based 
on the figures given in the paragraphs above.  These figures illustrate the likely size and shape 
the Commission’s budget.  The content and structure of the budget will depend on decisions 
made by the Commission, Scottish Ministers and the legal professional bodies.  These estimates 
are intended to demonstrate why the Executive considers an ongoing budget in the order of 
£2.4m to be appropriate, rather than to prescribe exactly how such a budget should be spent.
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Scottish Legal Complaints Commission ongoing costs
2008-09

£
Subsequent years

£
Staff costs 
Recruitment 0 0
Salary costs: the Board 230,000 230,000
Salary costs: staff 1,700,000 1,700,000
Training 10,000 45,000
Travel and subsistence 30,000 30,000
Sub-total 1,970,000 2,005,000

Office costs
Accommodation 195,000 260,000
Equipment 0 14,000
Other running costs 80,000 80,000
Sub-total 275,000 354,000

Functional costs
Consultancies 20,000 20,000
Promotion and awareness-raising 0 20,000
Sub-total 20,000 40,000

Total 2,265,000 2,399,000

LEGAL AID PROVISIONS

Introduction

36. The costs associated with the legal aid provisions of the Bill relate to the planned changes 
to publicly funded legal assistance.

37. Only direct costs associated with the provisions can be examined in this memorandum. 
Some of the provisions are likely to ensure more efficient use of public funds in the longer term, 
but such an impact is difficult to assess. In particular, the reform measures relating to publicly 
funded legal assistance introduced in the Bill are intended to contribute to wider, longer term 
improvements of legal advice provision, based on better planning and needs assessment.  In 
addition, any legal assistance provisions required to support ongoing summary justice reforms 
are likely to contribute to the streamlining and cost-effectiveness of the criminal justice system.

Costs on the Scottish Administration

Funding non-lawyers in the provision of advice and assistance

38. The intention, as outlined in the Policy Memorandum, is to fund non-lawyers on a case-
by-case basis in the provision of advice and assistance.  Under current legislation the legal aid 
fund, which is demand led, can only be used to fund solicitors and, where appropriate, counsel.  
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In some cases, it may be preferable or more appropriate for a client to be advised by a specialist 
who is not legally qualified.

Grant funding for civil legal advice

39. It is also the intention that the Scottish Legal Aid Board should be able to provide grant 
funding to organisations providing advice on matters of civil law with the aim of facilitating, 
supporting and developing such advice provision.  The financial limit of the amount of grant 
provided over a given period will be set by Ministers.  A decision on the amount will be taken in 
the light of information provided by work which is planned for early 2007 to map the existing 
supply of advice services and from the experience of the new Civil Legal Assistance Office 
service which should be operational by the end of 2007.  The amount will be set after discussion 
with the Legal Aid Board. Ministers’ approval of the criteria which the Board intend to apply 
when considering applications will also have to be obtained.

Current funding of civil legal advice

40. Currently the costs of such specialist non-lawyer advice provision may be met by a range 
of public sources, including the Scottish Executive, Local Authorities and the Department of 
Trade and Industry.  There is currently inadequate evidence to assess the net cost of such advice 
provision.  

41. With regard to the cost to the Legal Aid Fund of Advice and Assistance as provided by 
lawyers, this has been falling in recent years.  In 2004-05, there were 139,933 grants of civil 
legal assistance (which includes both civil legal aid and civil advice and assistance) in total.  This 
was 7% less than the previous year, mainly because of a decrease in civil advice and assistance 
grants.  During this period, the cost of civil advice and assistance fell by 1% to £21.3 million and 
the average cost of an advice and assistance case was £166.  

Financial implications of the provisions

42. Due to the demand led nature of the Legal Aid Fund the individual case costs relating to 
the funding of non-lawyers for advice and assistance will be met by the fund but we do not 
anticipate this will result in an increase in the cost of advice and assistance.  The intention is that 
the Board will administer the case-by-case funding of non-lawyers as it currently funds lawyers.  
This system includes the undertaking of a detailed assessment of the merits of the case and an 
examination of the applicant’s financial circumstances which may lead to a contribution being
payable by the applicant themselves.  Given this, and the fact the Bill enables the categories of 
circumstances in which a registered adviser may provide advice and assistance to be specified in 
regulations, it is unlikely that this provision will lead to a significantly increased number of cases 
or increased demand on the fund.

43. As the case by case funding system will operate in a similar way to that already in use by 
the Board to fund lawyers, and the volume of cases is not considered to be large, it is not 
anticipated there will be significant administrative costs for the Board.  There will be some 
additional work required for the administration of the grant funding scheme in order to ensure 
that applications are properly assessed and payments made appropriately but again this should 
not be significant.
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44. These provisions support the aim of ensuring adequate and appropriate legal advice 
provision in Scotland.  Case-by-case funding will be used in specific circumstances to enable the 
provision of specialist advice and assistance in areas where other sources of funding are 
unavailable, and Ministers will provide in regulations the areas in which advice and assistance 
may be funded on this basis.  In this way, the power will be used only to fund appropriate types 
of advice, and will compliment current funding streams as part of improved needs assessment, 
planning and coordination of provision. 

Solicitors employed by the Scottish Legal Aid Board

45. The Bill includes further provisions to improve flexibility of financial management in 
relation to solicitors employed by the Board by enabling related costs to be met from the Legal 
Aid Fund.  This should not lead to any significant increase or reduction in the amount spent since 
these solicitors will be either addressing unmet need by providing services in areas where 
availability of Legal Aid provision from the private sector has reduced or will be providing an 
element of competition into local markets where that appears to be limited.  Rather it will enable 
any variations in costs to be dealt with directly by the Board without repeated reference to the 
Executive.

Transfer of the power to grant solemn criminal legal aid

46. Over the past five years the number of grants by the courts for solemn legal aid has 
increased by 16%.  Expenditure on solemn legal aid has increased sharply, by 55% over the past 
five years, to its highest ever level in 2004-05, reaching £39.2 million.  

47. We do not anticipate that there will be an increase in costs as a result of these provisions.  
The Strategic Review of the Delivery of Legal Aid, Advice and Information which reported to 
Scottish Ministers in 2004 highlighted the lack of evidence as to how the courts currently apply 
the test of undue hardship.  It is not currently known how many applications are refused on the 
basis of means. The concern with the current system is that it is neither consistent nor 
transparent, and it commits the Board to making payment of fees and outlays, which may be 
considerable, in cases where it has no control over the assessment process.  This is exacerbated 
by the Board’s current lack of power to withdraw funding in the event of an assisted person 
having been found to have made false disclosure of income or capital.  Transferring the power 
will lead to greater transparency and decision-making could be monitored.  The Board already 
registers grants of solemn criminal legal aid made by the courts and issues legal aid certificates 
in these cases. Relevant existing procedures and computer systems will have to be adapted to 
deal with the receipt, processing and granting of applications by SLAB.  However, compared to 
summary criminal legal aid the volume is small and as only a means test needs to be applied (as 
opposed to the means and merits tests applied in summary cases) overall resource implications 
are considered to be relatively minor.

48. No additional administrative burden for the Board is anticipated.  Although the Board 
does not currently have the power to grant solemn criminal legal aid, it does administer the 
grants. 
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Other legal aid provisions

49. The Bill also supports procedural reforms in the prosecuting of criminal cases under 
summary procedure.  The intention is that the Board will be able to impose conditions so that the 
recipient’s continued eligibility for legal aid can be assesses during the course of his case and 
that eligibility in terms of the interests of justice test can be revisited with the introduction of 
disclosure and provision of witness statements by the Crown before the intermediate diet.  In 
civil case conditions such as requiring pursuers to raise proceedings within 12 months of their 
application being granted or enabling the Board to revisit the eligibility test at certain stages if 
there had been a significant  change in either the nature of the case or the recipient’s financial 
situation.

50. Other provisions in the Bill related to Legal Aid will enable the Board to remove 
organisations or individuals from the register of those approved to provide criminal legal 
assistance where there has been a significant breach of the code of practice in the past; provide 
for legal aid to be made available in cases of defamation or verbal injury in certain types of 
exceptional cases; and provide that, in civil cases, the Board will be able to issue a list of distinct 
categories for which advice and assistance may be provided by solicitors.

51. These provisions are unlikely to lead to significant savings in themselves but should 
contribute to the efficient management of the Legal Aid Fund and help ensure that Legal Aid is 
only provided in appropriate circumstances.

52. The aim of clarifying the definition of net liablilty of the fund has been requested by the 
Board as a means of resolving a practical difficulty in how sums paid to it are treated.  This will 
ensure that a small number of legal aid recipients, who are currently unable to realise the full 
benefits they are entitled to following the outcome of their case because of the order in which 
monies are paid to the Board, will be able to do so.  It is not anticipated that this will have a 
significant financial impact.

Costs on local authorities

53. It is not anticipated that the provisions will impose any costs on local authorities.

Costs on other bodies, individuals and businesses

54. It is not anticipated that the provisions will impose any costs on other bodies, individuals 
or businesses.
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